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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR:: TEZPUR 

 
Sessions Case No. 182 of 2012 

 
Under section 148/447/353/427/336/506/(II)/ 329 R/W Sec 149 of I.P.C 

(Arising out of G.R. Case No. 423 of 2005) 
 
 

State of Assam 
Vs 

1. Sri Tuli Boro 
2. Sri Lantu Boro 
3. Sri Tarun Boro 
4. Smt. Hema Boro 
5. Sri Dipak Chetry  
6. Sri Ganesh Newar ... Accused Persons 

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 
 

Date of Evidence : 5.12.2013, 16.1.2014, 4.9.2014, 18.12.2014, 27.2.2015, 
        29.4.2015, 16.6.2015, 28.8.2015, 8.12.2015 
 
Date of Argument : 4.7.2016 
Date of Judgment : 4.7.2016 
 
For the State        : Sri Khemraj Adhikary, Addl PP 

For the accused    : Sri Santosh Sarma, Advocate 

  
J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that SI Girish Das, Bihaguri OP 

lodged an FIR on 14.3.2005, stating inter alia, that, on the said day, when he 

was at Bihaguri Police Outpost, aunt of the deceased Ratul Boro, came to the OP 

and wanted to meet the In-charge, however on being informed that the In-

charge had gone to Court, about 200 Boro and Nepali youths including women 

folk with stones, bricks came near the police outpost and demanded that accused 

Kanu Das be handed to them or they would burn the police station. It was stated 

that they used slang language, pushed them and tired to burn the documents in 

the police station. It was further stated that he tried his best to stop them with 
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the limited means he had but, some of them ransacked the OP, pulled arrows at 

them and threatened to kill them. The FIR was registered as Tezpur PS Case No. 

203/05 dated 14.3.2005 u/s 147/148/149/447/294/253/436/511/506/336/427 

IPC.  

 

2. After due investigation, charge-sheet was submitted against the 

accused persons, namely, (1) Sri Tuli Boro, (2) Sri Lantu Boro, (3) Sri Tarun 

Boro, (4) Sri Smt. Hema Boro, (5) Sri Dipak Chetry (6) Sri Ganesh Newar, (7) 

Sri Babul Boro, (8) Sri Jan Doimari, (9) Sri Prem Subba, (10) Sri Chandramon 

Doimari and (11)  Sri Sidhewesor Boro under section 

147/148/149/447/294/353/436/511/506/336/427 IPC.  

 

It is to be noted herein that out of the eleven accused persons, four 

accused persons, namely, Sri Babul Boro, Sri Jan Doimari, Sri Chandramon 

Chetry and Sri Prem Subba were declared as absconders in the year 2012 and 

case abated against Siddheswar Boro, who was reported to have expired.  

   

3. Hence, six number of accused persons entered appearance and after 

observing necessary formalities, the offence being Sessions triable, was 

committed to the Court of Sessions for trial by the Ld. Addl. Chief Judicial 

Magistrate, Tezpur.   

 
4. After hearing both sides and on perusal of the police report furnished 

u/s 173 of the Cr.P.C, formal charge u/s 148/447/353/427/336/506/(II)/ 329 

R/W Sec 149 of I.P.C was framed, read over and explained to the accused 

persons to which they pleaded not guilty and claimed to be tried. Hence, this 

trial.    

 

5. In support of the case, the prosecution examined thirteen witnesses 

and defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the Cr.P.C.  
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POINTS FOR DETERMINATION 

(i) Whether the accused persons on 14.3.2005, were members of an 

unlawful assembly, armed with weapons and whether they committed rioting? 

 

(ii) Whether the accused persons committed criminal trespass in Bihaguri 

OP to intimidate or obstruct the police personnel on duty and used criminal 

force against them to deter them from exercising their duty and endangered 

their life and threatened to cause their death? 

 

(iii) Whether the accused persons caused mischief and destroyed 

property in the police station? 

 

(iv) Whether the accused persons caused grievous hurt to Bhadeswar 

Keot, with a view to compel the police personnel present there, to do an 

illegal act, handover one other accused person namely, Kanu Das, so as to  

facilitate the accused persons in  commission of offence? 

 

 

7. I have carefully examined the evidence on record and heard 

arguments of both sides.  

 
DECISION  AND REASONS THEREOF 

 

8. PW 1, 812 Deben Nath deposed that on 14.3.2005, he was posted at 

Bihaguri Police Outpost as Santari  and his duty was from 12 to 4 o’ clock on 

that day. PW 1 stated that at about 1.30 am, some people around 200-250, 

from Boro Community came to the police station and asked where the In-

charge of the police station was, to which he replied that the In-charge had 

gone to Tezpur and that only the 2nd officer, was present. PW 1 stated that he 

then called, Sri Girish Ch Das, the 2nd Officer. PW 1 stated that while he was 

speaking to the group, members from the group had spoken in an un-

parliamentary language and asked him to hand over an arrested person to 
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them. PW 1 stated that some people pelted stones on the police station; glass 

of the police station was broken. In order to, save the office being ransacked, 

he went inside the office and closed the door; they also tried to break the 

wireless system. PW 1 stated that they had broken the wooden door of the 

police station and the quarter of the I/C which was situated on the backside. 

PW 1 stated that Tezpur Sadar PS was informed about the incident through 

wireless and the O/C of Tezpur PS, Women Havildar Purnima Buragohain, 

Women Head Constable Hemi Dutta and Women Home Guard reached the 

police station in a Gypsy car. PW 1 further stated that OC from Sadar PS was 

attacked by stones, he sustained grievous injuries on his head. PW 1 stated 

that his driver, Dilip Baruah sustained injury on the nose and eyes and WSI 

Purnima Buragohain too sustained injuries as they were hit by stones. PW 1 

stated that tear gas was used to disperse the crowd, but since the crowd 

could not be controlled, OC declared the gathering to be an illegal one and 

there was lathi charge. PW 1 stated that thereafter, there was blank fire; five 

rounds were fired. PW 1 stated that one constable Krishna Chetri fired one 

round, Pulak Rajkhowa fired one round. PW 1 further stated that Bhadeswar 

Keot, Home Guard had a rifle in his hand; the crowd tried to snatch the rifle 

from Keot and in that process the rifle got triggered and his leg was grievously 

injured. PW 1 stated that IC, Hemananda Bhuyan reached the Behaguri OP, 

Additional SP, SP and a Magistrate had also accompanied them. PW 1 stated 

that in the evening the DIG had come.   

 

9. PW 2, Sri Girish Das deposed that on 14.3.2005, he was posted at 

Bihaguri PS. On that day, about 200 Boro and Nepali men and women in a 

group gathered in front of Bihaguri Outpost at about 2 PM. PW 2 stated that 

he had gone to have lunch in his quarter at about 1 PM, which was about ¼ 

km away from the PS. PW 2 stated that Sentri of the OP had gone and 

informed him about the said gathering and asked him to come to the OP. PW 

2 stated that he proceeded to the Outpost and when he wanted to go inside 

the Outpost office from the front, the gathering obstructed him and had not 

allowed him to go in, thus, he entered the OP office from the back and asked 

the other policemen present to be on alert. PW 2 stated that one Boro lady 
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had entered the office and asked him to produce Kanu Das accused of Tezpur 

PS Case 193/05 u/s 302 IPC. PW 2 stated that she said that she would go and 

give a statement u/s 164 of Cr.PC in context of the said case. PW 2 stated 

that she insisted that I/C should be called to the Outpost. PW 2 further stated 

that about 500 people, who had gathered in outpost tried to come inside the 

police station. PW 2 stated that the gathering pelted stone, broke the glass, 

broke the filter, burnt and destroyed the documents. PW 2 stated that they 

gheraoed him and other police personnel present and had not allowed them 

to work; they used the “joon/jun” used for fishing to gherao them. PW 2 

stated that one UB Constable and one home guard were present and they too 

were gheraoed. PW 2 stated that he asked the operator of VHF (Very High 

Frequency) to inform OC, Addl. SP and SP of the District; about half an hour 

later, the OC of Tezpur PS had come to the Outpost. PW 2 stated that OC, 

Tezpur tried to calm down the crowd/gathering but they did not get calmed. 

The crowd, in fact, started pelting more stones and went out of control. 

Thereafter, he/OC directed for a lathi charge but since the crowd was a large 

one, lathi charge could not be resorted to. PW 2 stated that they could not 

use the tear gas because the instrument was out of order. PW 2 stated that 

when the public/crowd tried to snatch a rifle from one Home Guard Keot, the 

trigger got fired and he was injured on the leg. PW 2 stated that when the 

crowd/public became out of control, OC asked them to fire, pursuant to the 

same, when there was firing the crowd stated running here and there and 

they ran; two persons were injured.  PW 2 stated that Additional SP arrived at 

the Outpost and asked him to lodge FIR, whereafter, he lodged FIR (Ext. 1). 

PW 2 stated that he brought the injured to Kanaklata Civil Hospital. In cross 

examination, PW 2 stated that FIR was lodged on the direction of the SP.  

 

10. PW 3, Havildar Sri Hemi Dutta stated that in the year 2005, she was 

posted as Havildar, Tezpur PS. PW 3 stated that in the year 2005, the incident 

had taken place at Puthimari Outpost under Tezpur PS. PW 3 stated that she 

was directed to go with OC Tezpur, Bipin Rajbonshi to Bihaguri Outpost along 

with Halvidar Purnima Buragohain; they reached Bihaguri at about 1.30. PM. 

PW 3 stated that there were about 150-200 people outside the Bihaguri 
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Outpost; she had seen the window panes of the police station in a broken 

condition and had also seen that Purnima Buragohain and Bipin Rajbonshi 

were injured. PW 3 stated that they returned with the injured. PW 3 further 

stated that thereafter, she heard that in order to disperse the crowd there was 

lathi charge and bullets were fired in the air.  

 

11. In cross examination, PW 3 stated that she could not say who had 

broken the glasses nor she could say how Purnima Buragohain and Bipin 

Rajbonshi. PW 3 denied the suggestion that what she heard about lathi 

charge and bullets being fired in the air, were not true.  

 

12. PW 4, Sri Prabin Ch Boro stated that the incident had occurred about 8-9 

years back. PW 4 stated that as part of his duty, they used to supply water in 

village Puthimari. PW 4 stated that they had given water in the morning and 

evening in different villages. PW 4 stated that he did not know anything because 

he was not there. PW 4 was declared hostile at the instance of the prosecution.   

 

13. In cross examination by prosecution, PW 4 denied the suggestion that he 

had stated before the I/O that: “I work in the Water supply office which is 

situated on the northern side Bihugari PS.  Yesterday on 14.3.2005 at about 1 

PM, I was giving water in the water tank. At about 2 PM, many male and female 

villagers from the village and from Nabil Village came out and gheraoed the PS . 

They started ransacking the police station with stones etc. As a result of which 

the windows and door of the police station were damaged. About 40 minutes 

later Tezpur OC and female police personnel came. Female villagers attacked the 

OC, threw stone on the OC because of which the OC’s head was injured. One 

boy amongst those who had gathered near the machine threw stone and injured 

the OC’s driver on his nose and eyes. People again pelted stones and went 

inside the PS. I understood that the situation was bad. I went inside the 

machine room. Later police fired and people fled. On reaching home, I learnt 

that Prem Subba, Ganesh Newar and Chandan Chetry had induced and excited 



Page 7 of 19 
 

people and they were the ones who had collected the people.” PW 4 denied the 

suggestion that he had stated falsely for the sake of the accused persons.   

 

14. In cross examination by the defence, PW 4 stated that police had not 

interrogated him in the context of this case nor had recorded his statement; only 

his name and address had been collected. PW 4 stated that he had not stated 

before the I/O what was being attributed to him by the Ld Public Prosecutor.   

 

15. PW 5, Sri Gunaram Borah stated that about 9-10 years back, the 

occurrence had taken place under Bihaguri PS; he was about 1 phalang from the 

police station. PW 5 stated that there was mistri in his shop; he heard hulla in 

the police station. PW 5 stated that there was a large crowd, about 200-300 

persons had gathered in the police station. PW 5 further stated that he heard 

noise of pelting stones; OC had come from Tezpur. PW 5 stated that he heard 

sounds of gun being shot; people fled.  

 

16. In cross examination, PW 5 stated that after hearing lot of hulla, he had 

gone inside his shop. PW 5 stated that he could not say who pelted stones and 

whom stones were pelted on or who shot the gun and on whom, as had not 

seen, but heard about the occurrence. PW 5 stated that because the accused 

persons were residents of the same village, he knew them by face only.  

 

17. PW 6, Constable Sri Balidhar Das deposed that on 14.3.2005, he was 

posted as Homeguard at Bihaguri OP. On that day, one person was said to have 

been killed across Gabharu river. About 200-300 people of the village had gone 

to the PS and sought for the IC of Bihaguri OP. PW 6 stated that the police 

person on duty had informed them that the IC had gone to the Court for 

evidence. Thereafter, the crowd created a commotion and there was hulostul. 

PW 6 stated that the then In-charge of the police station, SI Girish Das issued 

rifle and lathi to all of them and asked them to be prepared. PW 6 stated that 

the OC Tezpur was informed about the volatile situation over the wireless. 

Thereafter, the OC Tezpur and Head In-charge of Bihaguri Outpost together 

came to the Bihaguri Outpost, tried to pacify the crowd but the crowd had 
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started pelting stones on the police. PW 6 stated that one lady police personnel 

had also gone with the OC Tezpur to their Outpost and she was hurt on the 

head, being hit by a stone. Blood was oozing out of her head. PW 6 stated that 

when the crowd could not be disbursed, 4 rounds of blank fire were ordered and 

the same was fired accordingly. A flag march was ordered and the same was 

performed. PW 6 further stated that Constable Keot was hit on his leg with a 

bullet and he was injured. Additional SP, Tezpur too reached the place of 

occurrence along with others. PW 6 stated that he had not remembered exactly 

who all had gone to the spot. PW 6 stated that the following articles were 

seized, namely, 303 Rifle Butt No.389  Body No.21793(A), 303 Mark 1 rifle Butt 

No. 400 Body No.19898(II), 303 Mark 1 rifle Butt No. 402 Body No. 91305(I) 

vide seizure list/ Ext. 2.  

 

18. In cross examination, PW 6 stated that he could not say who had pelted 

the stones and damaged the police station. PW 6 stated that he had not 

remembered when his statement was recorded. PW 6 denied the suggestion that 

he signed on Ext 2 without knowing that it was a seizure list; that he had falsely 

deposed in the Court. PW 6 stated that he had not seen the articles shown to 

have been seized vide Ext 2, in the Court.  

 

19. PW 7, Bhadeswar Keot deposed that on 14.3.2005, he was posted at 

Bihaguri Outpost as Homeguard. PW 7 stated that on that day, one boro boy 

was allegedly killed by one person and because of the same, a volatile condition 

ensued and many boro and nepali people gathered in front of the police station 

and demanded that the culprit who had killed the boro boy should be identified 

by the police and handed over to them. PW 7 stated that the crowd in front of 

the police station had become unruly and had started pelting stones and 

attacked the police station. PW 7 stated that the Tezpur OC arrived at Bihaguri 

OP and he too was injured by one stone which was thrown at him; the driver of 

the OC namely, Dilip too was injured. PW 7 stated that he was injured with a 

bullet when the 303 rifle in his hand got fired because of the pulling and pushing 

and he had fallen down. PW 7 stated that Boro and Nepali girls were also 

injured.  



Page 9 of 19 
 

 

20. In cross examination, PW 7 stated that there were more that 200 people 

in the crowd. PW 7 stated that he did not run away to protect himself from the 

crowd as he was on duty. PW 7 further stated that he knew the accused persons 

since they were from nearby village. PW 7 stated that there was a daily market 

near the place of occurrence and many people used the nearby road. PW 7 

could not say whether persons using the road too, were injured.  

 

21. PW 8, Sri Krishna Chetry stated that occurrence was of 2005. PW 8 

stated that in the day time, they were at the Bihaguri PS; there were two other 

home guards. PW 8 stated that villagers had started coming and gathering in 

front of the police station. PW 8 stated that about 50-60 people had gathered, 

two of them had gone inside the police station; they were Boro and Nepali 

people, both men and women. PW 8 stated that the people had gathered there 

and they started breaking the windows and ransacking the police station; the 

crowd was angry as they wanted the police to catch the culprit of a murder case. 

PW 8 stated that Deben Nath was on Sentri duty; OC Tezpur was contacted, he 

arrived at the police station about ½ hour later. PW 2 stated that then there was 

more gondugul, people starting pelting stones. PW 2 stated that OC Bipin 

Rajbonshi got injured on the shoulder. PW 8 stated that there was firing; the 

crowd was disbursed. PW 8 stated that sign board, door, window were broken. 

PW 8 stated that Quarter of IC Premananda Bhuyan was also broken. WSI 

Purnima Buragohain, Havildar Hemi Dutta and two home guards had also come 

with the OC, Tezpur to Bihaguri OP. PW 8 stated that by the time, crowd 

disbursed the SP, Addl. SP and Magistrate came from Tezpur. PW 8 stated that 

when there was Bhadeswar Keot, Home Guard was seriously injured on the leg 

when a bullet got fired from his pistol during tana tani by the crowd. He was 

brought to K.C Hospital. 

 

22. In cross examination, PW 8 stated that he knew the accused persons 

since they were residents of the area near the police station. PW 8 stated that 

there were shops near the Bihaguri OP. PW 8 stated that there were about 150 
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people in the crowd and about 10 of them had come inside the police station. 

PW 8 stated that when the crowd had started pelting stones, they closed the 

door and windows of the police station. PW 8 stated that he could not say who 

had pelted stones as there was a huge crowd. PW 8 denied the suggestion that 

since he had not seen the occurrence, he could not say who were involved; that 

the accused were not involved; that he had deposed falsely.  

 

23. PW 9, Sri Anjan Nath stated that occurrence was of 2005, he was on 

duty till 12 o clock. PW 9 stated that after his duty, he was relaxing in his 

quarter. Then, one fat lady had gone to the police station and asked where the 

IC was and she was informed that the IC was in Tezpur. PW 9 stated that by the 

time, many persons had gathered. PW 9 further stated that the gathering 

demanded that culprit of murder be caught and handed over to them. PW 9 2nd 

IC, Sri Girish Das came to the police station and he was pulled and pushed by 

the crowd. PW 9 stated that thereafter, Tezpur OC was informed and he arrived 

with others. PW 9 stated that the OC too, was pulled and pushed. PW 9 stated 

that Lantu Boro threw a stone on OC Sir and the said stone hit OC Sir. PW 9 

stated that they were asked to do lathi charge, however, since the crowd was 

too big, they had come inside the police station and they could not be 

controlled, blank firing, was ordered. PW 9 stated that home guard Bhadeswar 

Keot was injured in the altercation as the crowd was pulling and pushing. PW 9 

further stated that the crowd pelted stones; about half hour later, IC Pemananda 

Bhuyan came to the post. PW 9 stated that later SP, Addl. SP had also come to 

the spot and DIG had come in the evening. PW 9 stated that the outpost was 

ransacked and the windows and doors were broken. PW 9 stated that he  had 

taken home guard Bhadeswar Keot and one woman/public to the Kanaklata Civil 

Hospital. PW 9 stated that Boro and Nepali people had constituted the crowd.  

 

24. In cross examination, PW 9 stated that there was a market near the 

place of occurrence. PW 9 stated that when stones were being pelted they had 

gone inside the police station. PW 9 stated that he could not say who had 

broken what and who had pelted stones, as he was inside the police station. PW 

9 stated that two women home guard and a pilot were there with the OC. PW 9 
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denied the suggestion that he had deposed falsely that Lantu Boro hit the OC 

with a stone; that the accused persons were not involved. PW 9 stated that he 

knew the accused as they were residents of the village near the police station at 

Bihaguri.  

 

25. PW 10, Driver Havildar Dilip Ch Baruah stated that occurrence was of 

2005, he was driving the vehicle of OC Tezpur PS. PW 10 deposed that on 

14.3.2005, at about 2 PM, he was asked to drive him to Bihaguri Police Outpost. 

PW 10 stated that SI Purnima Borgohain, Havildar Hemi Dutta and one lady 

home guard, had gone to Bihaguri OP. PW 10 stated that at the OP, 300-400 

people had gathered and the mob had broken the windows and door of the 

Outpost. PW 10 stated that when the Tezpur OC came out of the vehicle, the 

crowd had thrown stones on the OC. PW 10 stated that the OC had given 

direction for lathi charge to disburse the crowd; blank firing too was directed. 

PW 10 stated that public had come towards his vehicle and seeing this he ran 

towards the vehicle. PW 10 further stated that one stone had hit his nose and 

thereafter he had fallen unconscious and taken to the hospital.  

 

26. In cross examination, PW 10 stated that he was not posted at Bihaguri 

OP and he was a permanent resident of Tezpur. PW 10 stated that he did not 

know the names of the accused. PW 10 stated that police had recorded his 

statement on 26-6-2007, after a period of 2 years of occurrence. PW 10 stated 

that majority in the crowd of 300-400 were ladies and there were some men 

too. PW 10 further stated that pelting of stones was continuing when they 

reached there. PW 10 stated that he could not say who threw stones as the 

crowd was very large. PW 10 further stated that he could not say who threw the 

stone which hit his nose nor could he say what happened after he became 

unconscious.  

 

27. PW 11, Sri Subaleswar Deka deposed that on 16.6.2005, he was posted 

at Bihaguri Police Outpost as IC. PW 11 stated that on perusal of the case dairy 

of the instant case, he found that on 14.03.2005, there was an unlawful 

assembly of people at Bihaguri OP. PW 11 stated that the people had come to 
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the outpost demanding that the accused, Kanu Das of Tezpur PS Case No. 193 

of 2005, should be handed over to the public. At that time, the IO, Premananda 

Bhyan had gone to Tezpur Court for having the statement of  the witnesses 

recorded. PW 11 stated that the public numbering about 200, belonging to Boro 

and Nepali community had gathered in front of the outpost and damaged the 

property of outpost including doors, windows by pelting stones. PW 11 stated 

that they had broken the chair and table of the police station and had also 

damaged the quarters. PW 11 stated that the OC Tezpur PS, Bipin Rajbonshi 

was informed and he had come to the outpost along with WSI Purnima 

Borgohain and others. PW 11 stated that the OC and police party were also 

attacked by the public and the OC too was injured. PW 11 stated that an FIR 

(Ext. 1) was lodged by Girish Das in connection with the said occurrence and the 

same was registered as Tezpur PS Case No. 203/05. PW 11 stated that on 

transfer of IO Premananda Bhyan, the case was endorsed to him for 

investigation. PW 11 stated that on 15-3-05 the following items were seized: 303 

Rifle- mark 1, Butt No. 389 body No. 21793 (K), 303 Rifle- mark 1, Butt No. 400 

body No. 19898 (2), 303 Rifle- mark 1, Butt No. 404 body No. 91305 (L) vide 

seizure list/ Ext 2. PW 11 stated that on 16.6.05, he learnt that Babul Boro, who 

was connected with the case had gone to a parlour for his hair cut and 

accordingly, he/PW 11 went and apprehended him. PW 11 stated that the other 

police personnel in the outpost recognised Babul Boro and identified him to be 

one of the person, who had pelted stones and instigated the public to burn the 

outpost. PW 11 stated that on being satisfied, he arrested the accused and 

forwarded him to the Court. PW 11 stated that later, he too was transferred and 

handed over the diary to OC. PW 11 further stated that on perusal of the record, 

it was seen that on competition of investigation, charge-sheet (Ext. 3) was laid 

by Sri Tilok Das.  

 

28. In cross examination, PW 11 stated that on the date of occurrence, he 

was not posted at Bighaguri OP. PW 11 stated that he continued the 

investigation on the basis of the materials in the case diary. PW 11 stated that 

he had not witnessed the occurrence nor had he seen the seized rifles in the 

Court.  
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29. PW 12, Home Guard Pulak Rajkhowa deposed that on 14.3.2005, he was 

posted at Bihaguri Outpost as home guard duty. PW 12 stated that on that day, 

there was commotion when villagers came to Bihaguri OP,  pelted stone and 

created ruckus. PW 12 stated that they were demanding that one accused 

should be caught. PW 12 stated that Girish Das was in his quarter and he was 

called, there was lathi charge. PW 12 stated that Bhadeswar Keot another home 

guard had gone inside the police station and was given arms and in the 

pulling/pushing that followed, Keot was injured with bullet on his leg. PW 12 

further stated that Tezpur OC had come to the place of occurrence. The women 

amongst the public caught the OC Tezpur and pelted stones because of which 

he sustained injured. PW 12 stated that there was blank firing order and 5 

rounds were fired.  PW 12 stated that IC Bhuyan also reached the spot, BSF was 

informed by wireless and they came; SP Sonitpur too had come. The defence 

declined to cross examine PW 12.  

 

30. PW 13, Sri Prema Nanda Bhuyan deposed that on 14.3.2005, he was 

posted at Bihaguri police out post as I/C. PW 13 stated that on that day, some 

people had gone to the police out post and became unruly. PW 13 stated that 

later Sri Girish Ch. Das recorded GD Entry (Ext. 4) and subsequently FIR (Ext. 1) 

was lodged by him and the same was registered as Tezpur PS Case No. 203/05 

dated 14.3.2005 u/s 147/148/149/447/294/253/436/511/506/336/427 IPC. PW 

13 stated that he was entrusted with the investigation of the case. PW 13 stated 

that he seized 3 Nos. of 303 rifle vide seizure list (2), broken glasses and some 

other materials from vide seizure list (Ext. 5) and empty cartridge of 303 Rifle, 3 

Nos. of arrow and bamboo vide seizure list (Ext. 6). PW 13 exhibited as Ext. 7, 

the photograph of the place of occurrence. PW 13 stated that he recorded the 

statements of witnesses, arrested the accused persons and forwarded them to 

the custody. PW 13 confirmed the statement of PW 4/Prabin Boro.  

 

31. In cross examination by defence, PW 13 stated that he was not present 

at the place of occurrence when the incident had occurred. PW 13 stated that he 

reached the place of occurrence about an hour after the incident. PW 13 stated 
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that after firing by the police the crowd had disbursed. PW 13 stated that he had 

not submitted the negative of photograph (Ext. 7). PW 13 further stated that he 

had not seen the seized materials in the Court. PW 13 stated that he had not 

sent the empty cartridge to the FSL for examination. PW 13 denied the 

suggestion that witness Probin Boro/PW 4 had not stated before him as recorded 

by him; that the accused persons were wrongfully arrested in this case.  

 

32. In the instant case, the accused persons are facing trial for being 

members of unlawful assembly on 14.3.2015 and in furtherance of common 

object of the said assembly having caused riot, mischief, criminal trespassed 

in Bihaguri OP and caused grievous hurt to the police personnel and thereby 

threatened to cause their death. The case of the prosecution is that the 

accused persons formed themselves in an unlawful assembly and with the 

common object of harming the police personnel present at Bihaguri OP, pelted 

stones, brick etc. at the outpost on 14.3.2005, with an intention to cause 

grievous hurt police personnel present them and compel them to hand over 

one accused namely, Sri Kanu Das (who had allegedly killed one boro boy) so 

that the said Kanu Das could be dealt by them. Ext 1 (FIR) shows that the 

same was lodged on 14.3.2005 wherein it was stated that aunt of Ratul Boro 

had led about 200 men and women to the police out post and was involved in 

the occurrence.  

 

33. It is established principle of law that before convicting accused persons 

with the aid of Section 149 IPC, the Court must give clear finding regarding 

nature of common object and that the object was unlawful. In the absence of 

such finding as also any overt act on the part of the accused persons, mere 

fact that they were present and or armed would not be sufficient to prove 

common object. Section 149 creates a specific offence and deals with 

punishment of that offence. Whenever the court convicts any person or 

persons of an offence with the aid of Section 149, a clear finding regarding 

the common object of the assembly must be given and the evidence discussed 

must show not only the nature of the common object but also that the object 

was unlawful. Before recording a conviction under Section 149 IPC, essential 
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ingredients of Section 141 IPC must be established. The above principles have 

been reiterated in Bhudeo Mandal and Others vs. State of Bihar (1981) 2 SCC 

755.  

 

34. In Rajendra Shantaram Todankar vs. State of Maharashtra and others 

(2003) 2 SCC 257, the Hon’ble Supreme Court again explained Section 149 

and held as under:  

 
"14. Section 149 of the Indian Penal Code provides that if an offence is 
committed by any member of an unlawful assembly in prosecution of 
the common object of that assembly, or such as the members of that 
assembly knew to be likely to be committed in prosecution of that 
object, every person who at the time of the committing of that offence, 
is a member of the same assembly is guilty of that offence. The two 
clauses of Section 149 vary in degree of certainty. The first clause 
contemplates the commission of an offence by any member of an 
unlawful assembly which can be held to have been committed in 
prosecution of the common object of the assembly. The second clause 
embraces within its fold the commission of an act which may not 
necessarily be the common object of the assembly, nevertheless, the 
members of the assembly had knowledge of likelihood of the 
commission of that offence in prosecution of the common object. The 
common object may be commission of one offence while there may be 
likelihood of the commission of yet another offence, the knowledge 
whereof is capable of being safely attributable to the members of the 
unlawful assembly. In either case, every member of the assembly 
would be vicariously liable for the offence actually committed by any 
other member of the assembly. A mere possibility of the commission of 
the offence would not necessarily enable the court to draw an inference 
that the likelihood of commission of such offence was within the 
knowledge of every member of the unlawful assembly. It is difficult 
indeed, though not impossible, to collect direct evidence of such 
knowledge. An inference may be drawn from circumstances such as the 
background of the incident, the motive, the nature of the assembly, the 
nature of the arms carried by the members of the assembly, their 
common object and the behaviour of the members soon before, at or 
after the actual commission of the crime. Unless the applicability of 
Section 149 -- either clause -- is attracted and the court is convinced, 
on facts and in law, both, of liability capable of being fastened 
vicariously by reference to either clause of Section 149 IPC, merely 
because a criminal act was committed by a member of the assembly 
every other member thereof would not necessarily become liable for 
such criminal act. The inference as to likelihood of the commission of 
the given criminal act must be capable of being held to be within the 
knowledge of another member of the assembly who is sought to be 
held vicariously liable for the said criminal act...."  
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35. In the case at hand, the prosecution witnesses, PW 1, PW 2, PW3, PW 

6, PW 7, PW8, PW 9, PW 10, PW 12 are police personnel who were present at 

the place of occurrence or arrived there subsequently. All the said prosecution 

witnesses have stated that large number of persons/a huge crowd of Boro and 

Nepali people, had gathered in front of Bihaguri OP and they were demanding 

that one accused who had allegedly killed one Boro boy, be handed over  to 

them. None of the said witnesses identified the accused persons to be 

amongst the said crowd, present at the place of occurrence. Only PW 9 has 

stated that one fat lady was present in the said crowd; a fact which does not 

assist the prosecution in any manner. PW 9 has also named accused Lantu 

Boro to be the person who had thrown stone at OC Tezpur, the same 

however, it was not supported by any other materials on record.  From the 

said evidences it is apparent that a large crowd of about 200 people had 

gathered at the spot. However, there is nothing on record which points out to 

the identity of the members constituting the said crowd/assembly. In cross 

examination it has been elicited that since there was a huge crowd, the 

witnesses were not in position to identify the persons who formed the crowd 

and indulged in ransacking the police station. 

  

36. PW 4 and PW 5, the two independent witnesses also could not throw 

any light on the prosecution story. PW 5, has in fact, stated that he had heard 

noises of pelting of stones and sounds of gun being shot and that people had 

fled. Hence, the actual presence and participation of the accused persons at 

the place of occurrence, itself, has not been established beyond reasonable 

doubt.  

 

37. Close scrutiny of the prosecution evidence shows that the prosecution 

has failed to prove the actual presence of the accused persons at the place of 

occurrence. None of the prosecution witnesses have confirmed the presence 

of the accused persons at the place of occurrence. Though the IO has 

recorded the names of accused Ganesh Newar, to be one amongst those who 

had incited people, in his statement u/s 161 Cr.PC and attributed the same to 
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PW 4, nevertheless the said witnesses, has totally resiled from his statement. 

The informant/PW 2 has named one aunt of deceased Ratul Boro but the said 

“aunt” too has not been identified. 

 

38. Again, there is no material to show that all the accused persons shared 

any common object nor the participation of the accused, in the occurrence, 

has been made out by credible evidence. It is only the fact of an occurrence 

on 14.3.2005 at Bihaguri OP demanding handing over an accused by a 

gathering/ a huge crowd, which ultimately turned violent and assaulted police 

personnel, have been proved by the prosecution. The prosecution has failed 

to prove that the accused persons were in fact members of that unruly crowd/ 

assembly. The membership of the said assembly itself not having being 

proved by the prosecution, the entire prosecution story fails.    

 

39. Hence, in the light of the principles enunciated for application of 

Section 149 IPC and with the available materials presented by the 

prosecution, it is held that it would not be safe to convict the accused 

persons.  

 

40. Fall out of the aforesaid discussion therefore, is that, the prosecution 

has not been able to establish beyond reasonable doubt that the accused 

persons were members of an unlawful assembly, that they committed rioting, 

criminal trespass in Bihaguri OP, intimidated or obstructed the police personal on 

duty, used criminal force against them to deter them from exercising their duty, 

endangered their life and threatened to cause their death or that they caused 

mischief and destroyed the property of the police station with a view to compel 

the police personnel present there, to do an illegal act (handover one other 

accused person), so as to  facilitate them in  commission of offence. 

 

41. In view of the aforesaid discussion, it is held that the prosecution has 

failed to prove that the accused persons, namely, Sri Tuli Boro, Sri Lantu Boro, 

Sri Tarun Boro, Smt. Hema Boro, Sri Dipak Chetry, Sri Ganesh Newar, beyond 
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reasonable doubt, as such, they are acquitted of the charge u/s 

148/447/353/427/336/506/(II)/ 329 R/W Sec 149 of I.P.C and set at liberty 

forthwith.   

 

42. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr. P.C.  

 

43. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr. P.C. 

 

  The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 4th day of July, 2016.  

 

Additional Sessions Judge No. 2, 
Sonitpur, Tezpur. 
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A N N E X U R E 

 

1.   Witnesses for Prosecution  

 P.W. 1   : 812 Deben Nath 

 P.W. 2   : Sri Girish Das 

 P.W. 3   : Sri Havildar Hemi Dutta 

 P.W. 4   : Sri Prabin Ch. Boro 

 P.W. 5   : Sri Gunaram Borah 

 P.W. 6   : Constable Sri Balidhar Das 

 P.W. 7   : Sri Bhadeswar Keot 

 P.W. 8   : Sri Krishna Chetry 

 P.W. 9  : Sri Anjan Nath 

 P.W. 10 : Driver Havildar Dilip Ch Baruah 

 P.W. 11 : Sri Subaleswar Deka 

 P.W. 12 : Home Guard Pulak Rajkhowa 

 P.W. 13 : Sri Prema Nanda Bhuyan 

   

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

4. Prosecution Exhibits: 

   Ext. 1   : FIR 

   Ext. 2   : Seizure List 

   Ext. 3   : Charge-sheet 

   Ext. 4   : GD Entry 

   Ext. 5 & 6 : Seizure Lists 

   Ext. 7   : Photograph 

      

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

 

                                           Addl. Sessions Judge No.2 
                                       Sonitpur, Tezpur  


